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A class of current and fornmer enployees of Gistede’ s
super mar kets sued several corporate and individual
defendants for alleged violations of the Fair Labor
St andards Act and the New York Labor Law. The United States
District Court for the Southern District of New York
(Crotty, J.) granted partial sunmary judgnent for the
plaintiffs, concluding that John Catsimatidis, the owner,
president, and CEO of Gistede's, was the plaintiffs’

“enpl oyer” under both laws. Catsimatidis appeals, and we
AFFI RM I N PART, VACATE | N PART, AND REMAND.

“The Clerk of Court is directed to anend the caption as
listed above.

“The Honorable Richard W Col dberg, of the United States
Court of International Trade, sitting by designation.
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WEsSLEY, Circuit Judge.

Def ense

After the failure of a settlenment in a wage-and-hour

case brought by a group of enployees of Gistede’s

supermarkets, the plaintiff enployees noved for parti al

sunmary judgnent on the issue of whether John Catsimatidis,

t he chai rman and CEO of Gistede’ s Foods, Inc., could be
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hel d personally liable for damages. The case turns on
whet her Catsimatidis is an “enployer” under the Fair Labor
Standards Act (“FLSA"), 29 U S.C. 8§ 203(d), and the New York
Labor Law (“NYLL”), N.Y. Lab. Law §§ 190(3), 651(6). The
United States District Court for the Southern District of
New York (Crotty, J.) granted partial sunmary judgnent for
the plaintiffs on the issue, establishing that Catsinmatidis
woul d be held jointly and severally liable for damages al ong
Wi th the corporate defendants. See Torres v. Gistede’s
Operating Corp., No. 04 Gv. 3316(PAC), 2011 W. 4571792
(S.D.N. Y. Sept. 9, 2011) (“Torres Il11”). Catsimatidis
appeals. W affirmthe district court’s decision so far as
It established that Catsinmatidis was an “enpl oyer” under the
FLSA; we vacate and remand the grant of partial summary
judgnent on plaintiffs’ NYLL clains.
Backgr ound

Catsimatidis is the chai rman, president, and CEO of
Gistede’s Foods, Inc., which operates between 30 and 35
stores in the New York City netro area and has approxi mately
1700 enpl oyees. Although a series of nergers and
acqui sitions has conplicated the question of which conpanies

are responsible for the Gistede’s business and
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supermarkets, the parties have not made corporate structure
the focus of this case. They essentially agree that
Catsimatidis is the ower and corporate head of al

i npl i cat ed conpani es, but they dispute the nmanner and degree
of his control over the stores and enpl oyees.

In 2004, a group of then-current and forner enpl oyees
of Gistede’'s supermarkets sued several conpanies involved
in operating the stores. The enployees al so sued three
I ndi vi dual defendants: Catsimatidis, Gistede’s District
Manager Janes Monos, and Gristede’s Vice President Gallo
Bal seca. The district court certified a class conposed of
“Ia]ll persons enpl oyed by defendants as Departnent Managers
or Co-Managers who were not paid proper overtinme prem um
conpensation for all hours that they worked in excess of
forty in a workweek any tinme between April 30, 1998 and the
date of final judgnment in this matter (the ‘class period).”
Torres v. Gistede's OQperating Corp., No. 04 Cv. 3316(PAC),
2006 W. 2819730, at *11 (S.D.N. Y. Sept. 29, 2006) (“Torres
") (quotation marks omtted). 1In this decision, the court
noted that the parties disputed the duties of co-nmanagers
and departnment managers, though the scope of plaintiffs’

duties are not at issue in this appeal.
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After two-and-a-half years of litigation, the district
court granted sunmary judgnment for the plaintiffs on their
FLSA and NYLL cl ai ns, which concerned reduction of hours,
wi t hhol ding of overtinme, msclassification as exenpt
enpl oyees, and retaliation. See Torres v. Gistede's
Qperating Corp., 628 F. Supp. 2d 447, 461-63, 475 (S.D.N. Y.
2008) (“Torres I1”). The court held that plaintiffs were
entitled to |iquidated damages, the anount of which would be
determned in future proceedings. |d. at 462 n.14, 465.
Plaintiffs reserved the right to nove separately for a
determ nation that the individual defendants were
individually liable as joint enployers. 1d. at 453 n. 2.

Fol | owi ng the summary judgnent order, the parties
reached a settlenent agreenent, which the district court
approved. The corporate defendants |ater defaulted on their
paynent obligations under the agreenent. Defendants sought
to nodify the settlenent, but the district court denied
their request. Plaintiffs then noved for partial summary
judgnment on Catsimatidis’'s personal liability as an
enpl oyer.

The district court granted the notion for reasons both

stated on the record at the conclusion of oral argunment on
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the notion, see Special App’ x at 43-46, and nenorialized in
a witten decision, see Torres IlIl. The reasons included
the fact that Catsimatidis “hired nmanagerial enpl oyees,”
“signed all paychecks to the class nenbers,” had the “power
to close or sell Gistede’s stores,” and “routinely
review ed] financial reports, work[ed] at his office in
Gistede’s corporate office and generally preside[d] over
the day to day operations of the conpany.” Torres |11, 2011
WL 4571792, at *2. According to the district court, “[f]or
t he purposes of applying the total circunstances test, it
does not matter that M. Catsinmatidis has del egated powers
to others[; what is critical is that M. Catsimatidis has

t hose powers to delegate.” 1d. (citation omtted). The
court concluded that “[t]here is no area of Gistede’s which
IS not subject to [Catsimatidis’s] control, whether [or not]
he chooses to exercise it,” and that, therefore,
Catsimatidis “had operational control and, as such, [] may

be held to be an enployer.” 1d. at *3.1

YTnits oral ruling and acconpanying order, the district
court granted sunmmary judgnent finding Catsimatidis individually
Iiable as an “enpl oyer” under the NYLL, but the court did not
explain its reasons beyond what m ght be inferred fromits
di scussion setting forth its reasoning in the FLSA context. See
Torres 111, 2011 W. 4571792, at *1; Special App’' x at 46-47.
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Di scussi on?
l. Definition of “enployer” under the FLSA

The Suprene Court has recogni zed “that broad coverage
[under the FLSA] is essential to acconplish the [statute’s]
goal of outlawing frominterstate comrerce goods produced
under conditions that fall bel ow m ni nrum standards of
decency.” Tony & Susan Al anp Found. v. Sec'y of Labor, 471
U S. 290, 296 (1985). Accordingly, the Court *has
consistently construed the Act liberally to apply to the
furthest reaches consistent with congressional direction.”
ld. (quotation marks omtted). “The comron | aw agency test
was found too restrictive to enconpass the broader
definition of the enploynent relationship contained in the
[ FLSA].” Frankel v. Bally, Inc., 987 F.2d 86, 89 (2d Cir.

1993). Instead, the statute “defines the verb *enpl oy’

Z\We review an award of sunmmary judgnent de novo, and we
wi |l uphold the judgnent only if the evidence, viewed in the
I ight nost favorable to the party against whomit is entered,
denonstrates that there are no genui ne issues of material fact
and that the judgnment was warranted as a matter of |[aw”
Barfield v. NYC Health & Hosps. Corp., 537 F.3d 132, 140 (2d Cr
2008) (citing Fed R Cv. P. 56(c); Celotex Corp. v. Catrett, 477
U S. 317, 322-23 (1986)). “The nonnoving party nust set forth
specific facts showing that there is a genuine issue for trial,
and this Court nust view the evidence in the light nost favorable
to the nonnoving party and draw all reasonable inferences inits
favor.” Rubens v. Mason, 527 F.3d 252, 254 (2d G r. 2008)
(internal quotation marks and citation omtted).

8
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expansively to nean ‘suffer or permit to work.’” Nationw de
Mut. Ins. Co. v. Darden, 503 U S. 318, 326 (1992) (quoting
29 U S.C. 8 203(g)). Unfortunately, however, the statute’s
definition of “enployer” relies on the very word it seeks to
define: “*Enployer’ includes any person acting directly or
indirectly in the interest of an enployer in relation to an
enpl oyee.” 29 U.S.C. 8§ 203(d). The statute nowhere defines
“enployer” in the first instance.

The Suprene Court noted early on that the FLSA contains
“no definition that solves problens as to the limts of the
enpl oyer - enpl oyee rel ati onship under the Act.” Rutherford
Food Corp. v. McConb, 331 U S 722, 728 (1947). The Court
has al so observed “that the ‘striking breadth’ of the FLSA's
definition of ‘enploy’ ‘stretches the nmeani ng of ‘enployee’
to cover sone parties who mght not qualify as such under a
strict application of traditional agency law principles’ in
order to effectuate the renedi al purposes of the act.’”
Barfield, 537 F.3d at 141 (quoting Darden, 503 U. S. at 326)
(internal citation omtted).

“Accordingly, the Court has instructed that the
determ nati on of whether an enpl oyer-enpl oyee rel ati onship

exi sts for purposes of the FLSA should be grounded in
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‘economc reality rather than technical concepts.’” 1d.

(quoting CGol dberg v. Whitaker House Coop., Inc., 366 U S
28, 33 (1961)). The “economic reality” test applies equally
to whet her workers are enpl oyees and to whet her nmanagers or
owners are enployers. See Herman v. RSR Sec. Servs. Ltd.,

172 F.3d 132, 139 (2d G r. 1999).

“[T] he determ nation of the [enploynent] relationship
does not depend on such isolated factors” as where work is
done or how conpensation is divided “but rather upon the
ci rcunstances of the whole activity.” Rutherford, 331 U S
at 730. Sone early cases concerned managerial efforts to
di stance thenselves fromworkers in an apparent effort to
escape the FLSA s coverage. For exanple, in CGol dberg, the
Suprenme Court considered whet her a manufacturing cooperative
was an “enpl oyer” of *“homeworker” nmenbers who created
knitted and enbroi dered goods in their hones and were paid
by the nonth on a rate-per-dozen basis. 366 U S. at 28-29.
The Court concluded that this constituted an enpl oyer-
enpl oyee rel ati onshi p because nanagenent’s authority nmade
“the device of the cooperative too transparent to survive
the statutory definition of ‘enploy’ and the Regul ati ons

governing honmework.” 1d. at 33. “In short, if the

10
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‘“economc reality’ rather than ‘technical concepts’ is to be
the test of enploynent, these honmeworkers are enpl oyees.”
ld. (internal citations omtted). Simlarly, the Court
noted in Rutherford that “[w here the work done, inits
essence, follows the usual path of an enpl oyee, putting on
an ‘independent contractor’ |abel does not take the worker
fromthe protection of the Act.” 331 U S at 729.

The Second Circuit “has treated enploynent for FLSA
purposes as a flexible concept to be determ ned on a case-
by-case basis by review of the totality of the
ci rcunstances”; we have “identified different sets of
rel evant factors based on the factual chall enges posed by
particul ar cases.” Barfield, 537 F.3d at 141-42.

In Carter v. Dutchess Community College, 735 F.2d 8 (2d
Cr. 1984), we identified factors that are likely to be
rel evant to the question of whether a defendant is an
“enployer.” In that case, prison inmates teaching cl asses
in a programthat was managed by a coll ege clainmed the
coll ege was their enployer. The district court rejected
this assertion because “the college had only qualified
control over the inmate instructors; the Departnent of

Correctional Services always maintained ultinmate control.”

11
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Barfield, 537 F.3d at 142 (describing Carter) (quotation
marks omtted). This Court, however, concluded that the
“ultimate control” rule “would not conport with the
‘renedi al* purpose of the FLSA, which Congress intended to
‘“have the w dest possible inpact in the national econony.’”
ld. (quoting Carter, 735 F.2d at 12). Instead, we
established four factors to determne the “economc reality”
of an enploynent rel ationshi p: “whether the all eged enpl oyer
(1) had the power to hire and fire the enpl oyees, (2)
supervi sed and controll ed enpl oyee work schedul es or
conditions of enploynent, (3) determned the rate and net hod
of paynent, and (4) naintained enploynent records.” |Id.
(quoting Carter, 735 F.2d at 12).3

Barfield al so discusses the factors this court has used

“to distinguish between i ndependent contractors and

enpl oyees,” 537 F.3d at 143 (citing Brock v. Superior Care,

® Although the Carter court did not ultimtely conclude that
the prisoners were enployees of the college, it noted that the
followi ng facts about the college “may be sufficient to warrant
FLSA coverage” and certainly presented issues of material fact on
the subject: the college “mude the initial proposal to ‘enploy’
wor kers; suggested a wage as to which there was ‘no | ega
i npedi ment’ ; developed eligibility criteria; recomended severa
inmates for the tutoring positions; was not required to take any
inmate it did not want; deci ded how many sessions, and for how
long, an inmate would be permtted to tutor; and sent the
conpensation directly to the inmate’s prison account.” 735 F.2d
at 15.

12
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Inc., 840 F.2d 1054, 1058-59 (2d Cir. 1988)), and “to assess
whet her an entity that |acked formal control neverthel ess
exerci sed functional control over a worker,” id. (citing
Zheng v. Liberty Apparel Co., 355 F.3d 61, 72 (2d Cir.
2003)).°®* None of the factors used in any of these cases,
however, conprise a “rigid rule for the identification of an
FLSA enployer.” 1d. “To the contrary, . . . they provide
‘“a nonexcl usive and overl appi ng set of factors’ to ensure
that the economic realities test mandated by the Suprene

Court is sufficiently conprehensive and flexible to give

®1n Zheng, the court considered whether a garnent
manuf acturer that contracted out the | ast phase of its production
process to workers including the plaintiffs was an “enpl oyer”
under the FLSA. It concluded that the relevant factors in such
an instance were

(1) whether [the manufacturer]’s prem ses and equi pnent were
used for the plaintiffs’ work; (2) whether the Contractor
Cor porations had a business that could or did shift as a
unit fromone putative joint enployer to another; (3) the
extent to which plaintiffs performed a discrete line-job
that was integral to [the manufacturer]’s process of
production; (4) whether responsibility under the contracts
coul d pass from one subcontractor to another w thout

mat eri al changes; (5) the degree to which the [manufacturer]
or [its] agents supervised plaintiffs’ work; and (6) whether
plaintiffs worked exclusively or predom nantly for [the
manuf acturer].

Zheng, 355 F.3d at 72. These factors highlight the flexible and
conprehensive nature of the economc realities test in

determ ning when an entity is an “enployer” (in this case,

whet her the manufacturer was a “joint enployer” along with

anot her corporation) but are not directly inplicated here.

13
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proper effect to the broad | anguage of the FLSA " 1d.
(quoting Zheng, 355 F.3d at 75-76).

a. | ndi vidual liability

None of the cases above dealt specifically with the
gquestion we confront here: whether an individual within a
conpany that undisputedly enploys a worker is personally
| i abl e for damages as that worker’s “enployer.” The only
case fromour Circuit to confront the question squarely is
RSR, 172 F.3d 132. RSR provided guards, pre-enploynent
screeni ng, and other security services. It was sued for
FLSA violations with regard to its security guards. |Its
chai rman of the board, Portnoy, was found by the district
court after a bench trial to be an “enployer” under the
statute. W affirmed, in a decision that both applied the
four-factor test from Carter and noted other factors bearing
upon the “overarching concern [of] whether the all eged
enpl oyer possessed the power to control the workers in
question.” 1d. at 139.

13

As background, we noted that “[a]lthough Portnoy
exerci sed broad authority over RSR operations . . . , he was
not directly involved in the daily supervision of the

security guards.” 1d. at 136. Nonethel ess, because “he was

14
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the only principal who had bank credit, he exercised
financial control over the conpany.” 1d. “Thus, he had
authority over” the operations manager, who directly
supervised the guards. I|d. “Portnoy kept hinself apprised
of RSR operations by receiving periodic reports [including]
wor k orders, nenobs, investigation reports, and invoices
concerning the business operations, as well as weekly

ti mesheets of [a manager’s] duties.” 1d. at 137. He also
“referred a fewindividuals to RSR as potential security

guard enpl oyees,” “assigned guards to cover specific
clients, sonetines set the rates clients were charged for
t hose services, gave [a manager] instructions about guard
operations, and forwarded conplaints about guards to” a
manager. |d.

Portnoy al so “signed payroll checks on at |east three
occasi ons” and “established a paynent system by which
clients who want ed undercover operatives would pay”
Portnoy’'s separate | abor-relations firm 1d. Additionally,
Portnoy “represented hinself to outside parties as” being
“the ‘boss’ of RSR’ by “allowi ng his nane to be used in

sales literature, by representing to potential clients that

he was a principal with control over conpany operations

15
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and by giving [a manager] instructions with respect to []
clients’ security needs.” Id.

We determned that at |east three of the four Carter
factors applied. First, Portnoy had hired enpl oyees, and
al though this “invol ved mai nly managerial staff, the fact
that he hired individuals who were in charge of the guards
[was] a strong indication of control.” 1d. at 140. Second,
Portnoy had, “on occasion, supervised and controlled
enpl oyee work schedul es and the conditions of enploynent.”
Id. Third, he had “participate[d] in the nethod of
pay[ing]” the guards, even though he was not involved in
determ ning their salaries, because he had previously
“ordered a stop to the illegal pay practice of including
security guards on 1099 forns as independent contractors,”
and he “had the authority to sign paychecks throughout the
rel evant period.” 1d. Although there was no evi dence that
Port noy had been involved in naintaining enploynent records,
we confirmed that the fact that “this fourth factor is not
nmet is not dispositive.” |Id. The “*economc reality’ test
enconpasses the totality of circunstances, no one of which
Is exclusive.” 1d. at 139. 1In sum we determ ned that

Portnoy was “not only a 50 percent stockowner; he had direct

16
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I nvol venent with the security guard operations fromtine to
time and was generally involved with all of RSR s
operations.” Id. at 141.

RSR al so highlighted two | egal questions rel evant here.
The first concerns the scope of an individual’s authority or
“operational control” over a conpany — at what |evel of a
corporate hierarchy, and in what relationship with plaintiff
enpl oyees, nust an individual possess power in order to be
covered by the FLSA? The second inquiry, related but
di stinct, concerns hypothetical versus actual power: to what
extent and with what frequency nmust an individual actually
use the power he or she possesses over enployees to be
consi dered an enpl oyer?

. Operational contro

In addition to applying the Carter test, RSR noted the
district court’s recognition that Portnoy exercised direct
authority over the two persons nost responsible for managi ng
the security guards, as well as the fact that “[b]ecause
[ Port noy] controlled the conpany financially, it was no idle
threat when he testified that he could have dissolved the
conpany if [one of the managers] had not followed his

directions.” 1d. at 140 (enphasis added). Accordingly, we
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enphasi zed that we rejected Portnoy’ s argunent “that

evi dence showi ng his authority over managenent, supervision,
and oversight of RSR s affairs in general is irrelevant, and
that only evidence indicating his direct control over the
guards should be considered.” 1d. W concluded that this
formul ation “ignores the rel evance of the totality of the

ci rcunstances in determning Portnoy’'s operational control
of RSR s enpl oynent of the guards.” I1d. W also noted that
“operational control” had been cited as rel evant by other
circuits considering the question of individual liability
under the FLSA. See id.

“QOperational control” is at the heart of this case.
Catsimatidis’s core argunent is that he was a hi gh-Ievel
enpl oyee who nmade synbolic or, at nost, general corporate
decisions that only affected the lives of the plaintiffs
t hrough an attenuated chain of but-for causation. Although
Catsimati di s undi sputedly possessed broad control over
Gistede’s corporate strategy, including the power to decide
to take the conpany public, to open stores, and to carry
certain types of nerchandi se, he contends that a FLSA
“enpl oyer” nust exercise decision-naking in a “day-to-day”

capacity. Appellant’s Br. at 3. By this, he appears to
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mean deci si ons about individual store-|evel operations,
close to, if not actually including, the particular working
conditions and conpensation practices of the enpl oyees
thenselves. Plaintiffs counter that many cases have found
I ndi viduals with “operational control” on a nore general
| evel to be enployers. Appellees’ Br. at 28-31.

Most circuits to confront this issue have acknow edged
— and plaintiffs do not dispute — that a conpany owner
presi dent, or stockhol der nust have at | east sone degree of
i nvol venent in the way the conpany interacts with enpl oyees
to be a FLSA “enployer.” Many cases rely on Wrtz v. Pure
lce Co., 322 F.2d 259, 262 (8th Cr. 1963), for this
proposition. In Wrtz, the court concluded that the
i ndi vi dual defendant was not an enpl oyer even though he was
the “controlling stockhol der and dom nating figure” because
al t hough he “coul d have taken over and supervised the
rel ati onship between the corporation and its enpl oyees had
he decided to do so,” he did not. 1d. (quotation marks
omtted). The defendant visited the facility at issue a few
times per year but “had nothing to do with the hiring of the
enpl oyees or fixing their wages or hours,” and he “left the

matter of conpliance with the Fair Labor Standards Act up to
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t he various managers of the businesses in which he had an
interest.” 1d. at 262-63. The court noted, however, that
If it were to consider “a conbination of stock ownership,
managenent, direction and the right to hire and fire

enpl oyees, then a contrary concl usi on woul d be wel |
supported.” I|d. at 263.

In RSR, we cited three cases with holdings in
accordance with Wrtz in resolving the “operational control”
i ssue. First, in Donovan v. Sabine Irrigation Co., 695 F.2d
190, 194-95 (5th Cr. 1983), the Fifth GCrcuit determ ned
that an individual without an interest in the enployer
corporation could be held liable if he “effectively
dom nates its admnistration or otherwi se acts, or has the
power to act, on behalf of the corporation vis-a-vis its
enpl oyees” — or if he | acked that power but “independently
exerci sed control over the work situation.” The Sabine
court found the individual defendant |iable because he
“indirectly controlled many matters traditionally handl ed by
an enployer in relation to an enpl oyee (such as payroll,

I nsurance, and incone tax matters),” noting also that the
defendant’s “financial gymastics directly affected Sabine’s

enpl oyees by making it possible for Sabine to neet its
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payroll and keep its enpl oyees supplied with the equi pnent
and materials necessary to performtheir jobs.” |Id. at 195.
(quotation marks omtted).

Second, in Dole v. Elliott Travel & Tours, Inc., 942
F.2d 962, 966 (6th G r. 1991), the Sixth Crcuit was unnoved
by the protestations of an individual defendant who
testified that he “nmade nmj or corporate decisions” but “did
not have day-to-day control of specific operations.” The
court found that the defendant’s responsibilities, which
i ncl uded determ ning enpl oyee sal aries, constituted
“operational control of significant aspects of the
corporation’s day to day functions.” |Id. (quotation marks
omtted) (enphasis in original).

Finally, in Donovan v. Agnew, 712 F.2d 1509, 1511 (1st
Cr. 1983), the First Grcuit inposed liability on
i ndi vi dual defendants “who together were President,
Treasurer, Secretary and sole nenbers of the Board” of the
def endant conpany. One of the defendants had been
“personally involved in decisions about |ayoffs and enpl oyee
overtine hours,” i1id., and the defendants together had
“operational control of significant aspects of the

corporation's day to day functions, including conpensation
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of enpl oyees, and [] personally made decisions to continue
operations despite financial adversity during the period of
nonpaynent,” id. at 1514.

Plaintiffs in our case place particular enphasis on the
statenent by the Agnew court that “[t]he overwhel m ng wei ght
of authority is that a corporate officer with operationa
control of a corporation’s covered enterprise is an enpl oyer
along with the corporation, jointly and severally liable
under the FLSA for unpaid wages.”* |d. at 1511. Al though
this appears to suggest that any amount of corporate control
Is sufficient to establish FLSA liability, the First Crcuit
war ned agai nst taking the FLSA's coverage too far, noting
that “the Act’s broadly inclusive definition of ‘enployer’”

could, if “[t]aken literally and applied in this context][,]

make any supervi sory enpl oyee, even those w thout any

* This | anguage was cited by our Circuit in a case
concerning the nmeaning of the word “enployer” in the context of
t he Enpl oyee Retirenent |Incone Security Act (“ERISA”), in which
we noted that “[i]n FLSA cases, courts have consistently held
that a corporate officer with operational control who is directly
responsible for a failure to pay statutorily required wages is an
‘“empl oyer’ along with the corporation, jointly and severally
liable for the shortfall.” Leddy v. Standard Drywall, Inc., 875
F.2d 383, 387 (2d Gr. 1989) (citing Agnew, 712 F.2d at 1511).
Because Leddy did not require or contain any actual analysis of
t he FLSA, however, this statenent does not constitute a hol ding
that liability on the basis of “operational control” requires an
i ndi vidual to have been directly responsible for FLSA viol ations.
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control over the corporation’s payroll, personally liable
for the unpaid or deficient wages of other enployees.” 1d.
at 1513.

Drawi ng on this |anguage, the First Circuit |ater
concl uded that individuals who had “exerci sed sone degree of
supervi sory control over the workers” and been “responsible
for overseeing various adm nistrative aspects of the
busi ness” but had not denonstrated ot her inportant
characteristics — “in particular, the personal
responsibility for making decisions about the conduct of the
busi ness that contributed to the violations of the Act”
were not personally liable under the FLSA. Baystate
Alternative Staffing, Inc. v. Herman, 163 F.3d 668, 678 (1st
Cir. 1998). The court rejected an “expansi ve application of
the definition of an ‘enployer’” that would find that “the
significant factor in the personal liability determ nation
Is sinply the exercise of control by a corporate officer or
cor porate enpl oyee over the ‘work situation.”” 1d. at 679.
No ot her decision has gone as far as Baystate; npbst courts
have endeavored to stri ke a bal ance between uphol ding the
broad renedi al goals of the statute and ensuring that a
| i abl e i ndividual has sone relationship with plaintiff
enpl oyees’ work situation.
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For exanple, in Gay v. Powers, 673 F.3d 352, 354-57
(5th Cr. 2012), the court found that the co-owner of a
conpany that owned a nightclub was not a bartender’s
“enpl oyer” despite being a signatory on the corporate
account and “occasionally sign[ing] several pages of pre-
printed checks.” The individual defendant had little
control over the bar and its enpl oyees except to direct a
bartender to serve certain custoners on several occasions
when he was at the bar. I1d. at 354. Simlarly, in Patel v.
Wargo, 803 F.2d 632, 638 (11th Cir. 1986), the Eleventh
Circuit held that an individual who was both president and
vi ce president of a corporation, as well as a director and
princi pal stockhol der, was not an enpl oyer because he did
not “have operational control of significant aspects of [the
conpany’ s] day-to-day functions, including conpensation of
enpl oyees or other matters ‘in relation to an enpl oyee.’”

By contrast, in Reich v. Crcle C Investnents, Inc.,
998 F.2d 324, 329 (5th Cir. 1993), the court found that a
non- owner of a conpany that had invested in a nightclub had
exercised sufficient “control over the work situation” as
the “driving force” behind the conpany. The court cited

evi dence that the individual hired enpl oyees, gave them
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I nstructions (including specific songs for dancers’
routines), and signed their payroll checks. 1d. He had
al so renoved noney from corporate safes, “ordered one
enpl oyee to refrain from keepi ng records of the tip-outs,”
and “spoke[n] for [the conpany] during the Secretary’s
I nvestigation of possible FLSA violations.” 1d.

These cases reaffirmthe | ogic behind our holding in
RSR, which focused on defendant Portnoy’s “operational
control of RSR s enploynent of the guards,” see RSR, 172
F.3d at 140 (enphasis added), rather than sinply operational
control of the conpany. Evidence that an individual is an
owner or officer of a conpany, or otherw se nakes corporate
deci sions that have nothing to do with an enpl oyee’s
function, is insufficient to denonstrate “enpl oyer” status.

| nstead, to be an “enployer,” an individual defendant nust
possess control over a conpany’s actual “operations” in a
manner that relates to a plaintiff’s enploynent. It is
appropriate, as we inplicitly recognized in RSR, to require
some degree of individual involvenent in a conpany in a
manner that affects enploynent-related factors such as

wor kpl ace condi ti ons and operations, personnel, or

conpensation — even if this appears to establish a higher
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threshold for individual liability than for corporate
“enpl oyer” status.

The fundanental concern in the initial cases construing
the FLSA was preventing a business entity from causing
wor kers to engage in work without the protections of the
statute. It was an “econonmic reality” that the “homework”
cooperative in Goldberg functioned as the workers’ enpl oyer
because it paid themto create clothing, even if the
conpensation structure technically circunvented agency-| aw
concepts of formal enploynent. See Goldberg, 366 U S. at 31
(stating that the Court would be “remss . . . if we
construed the Act | oosely so as to permt this homework to
be done in ways not perm ssible under the Regul ations”); see
also United States v. Rosenwasser, 323 U. S. 360, 363 (1945)
(“A worker is as nmuch an enpl oyee when paid by the piece as
he is when paid by the hour.”). This concern is not as
pressi ng when considering the liability for danmages of an
i ndi vidual within a conmpany that itself is undisputedly the

plaintiffs’ enpl oyer.

Even in the individual-liability context, however, “the
remedi al nature of the [FLSA] . . . warrants an expansive
interpretation of its provisions so that they will have ‘the
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wi dest possible inpact in the national econony.’” RSR, 172
F.3d at 139 (quoting Carter, 735 F.2d at 12). Nothing in
RSR, or in the FLSA itself, requires an individual to have
been personally conplicit in FLSA violations; the broad
remedi al purposes behind the statute counsel against such a
requi rement. The statute provides an enpty guarantee absent
a financial incentive for individuals with control, even in
the formof del egated authority, to conply with the [aw, and
courts have continually enphasi zed the extraordinarily
generous interpretation the statute is to be given. Nor is
“only evidence indicating [an individual’s] direct control
over the [plaintiff enployees] [to] be considered.” RSR,
172 F.3d at 140. Instead, “evidence show ng [an
i ndi vidual " s] authority over managenent, supervision, and
oversight of [a conpany’s] affairs in general” is rel evant
to “the totality of the circunstances in determning [the
I ndi vi dual ' s] operational control of [the conpany’s]
enpl oynent of [the plaintiff enployees].” 1d.

A person exerci ses operational control over enployees
if his or her role within the conpany, and the decisions it
entails, directly affect the nature or conditions of the

enpl oyees’ enploynent. Although this does not nean that the
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I ndi vi dual “enpl oyer” nust be responsible for managi ng
plaintiff enployees — or, indeed, that he or she nust have
directly cone into contact with the plaintiffs, their
wor kpl aces, or their schedules — the relationship between
the individual's operational function and the plaintiffs’
enpl oynent nust be closer in degree than sinple but-for
causation. Although the answer in any particular case wll
depend, of course, on the totality of the circunstances, the
anal yses in the cases discussed above, as well as the
responsibilities enunerated in the Carter factors, provide
gui dance for courts determ ning when an individual’s actions
rise to this |evel
. Pot enti al power

In RSR, we noted that “operational control” need not be
exerci sed constantly for an individual to be |iable under
t he FLSA:

[ Enpl oyer] status does not require continuous

noni tori ng of enpl oyees, | ooking over their

shoul ders at all tines, or any sort of absolute

control of one’ s enployees. Control nay be

restricted, or exercised only occasionally,

Wi t hout renoving the enpl oynent relationship from

the protections of the FLSA, since such

limtations on control do not dimnish the

significance of its existence.

172 F.3d at 139 (quotation marks and alteration omtted).
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The district court in this case appears to have relied on
this language in stating that “[wjhat is critical is that
M. Catsimatidis has [certain] powers to del egate” and that
“[t]here is no area of Gristede’s which is not subject to
his control, whether [or not] he chooses to exercise it.”
Torres |11, 2011 WL 4571792 at *2-3. The parties also

di spute the inportance of evidence indicating that
Catsimatidis only rarely exercised nuch of the power he
possessed.

Enpl oyer power that is “restricted or exercised only
occasi onal l y” does not nmean “never exercised.” |In Donovan
v. Janitorial Services, Inc., 672 F.2d 528, 531 (5th Cr.
1982), the Fifth Crcuit noted that the conpany owner’s
“consi derabl e investnment in the conpany gives himultinate,
if latent, authority over its affairs,” and the fact that he
had “exercised that authority only occasionally, through
firing one enployee, reprimandi ng ot hers, and engaging in
some direct supervision of Johnson Disposal drivers, does
not dimnish the significance of its existence.” In
Superior Care, this court noted that although
representatives of the defendant business, a nurse-staffing

conpany, visited job sites only infrequently, the conpany
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had “unequi vocal |y expressed the right to supervise the
nurses’ work, and the nurses were well aware that they were
subject to such checks as well as to regular review of their
nursing notes.” 840 F.2d at 1060. “An enpl oyer does not
need to | ook over his workers’ shoul ders every day in order
to exercise control.” 1d. Simlarly, in Carter, we
rejected the proposition that the community coll ege was not
enpl oyi ng prison inmates sol ely because the prison had
“ultimate control” over the prisoners, reasoning that the
community coll ege al so made decisions that affected the
prisoners’ work. 735 F.2d at 13-14.

The El eventh GCircuit has squarely held that even when a
def endant “coul d have played a greater role in the day-to-
day operations of the [] facility if he had desired,
unexerci sed authority is insufficient to establish liability
as an enployer.” Alvarez Perez v. Sanford-Ol ando Kenne
Club, Inc., 515 F. 3d 1150, 1161 (11th Cr. 2008). The
Al varez court found that an officer in a conpany that owned
a kennel club was not an enployer, in part because even
t hough he m ght have had the authority to do so, he “had not
taken part in the day-to-day operations of the facility, had
not been involved in the supervision or hiring and firing of
enpl oyees, and had not determ ned their conpensation.” |d.
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Unlike Al varez, RSR does not state unanbi guously that
unexerci sed authority is insufficient to establish FLSA
liability, and we see no need to do so here in light of the
evidence of the authority that Catsimatidis did exercise.
Nonet hel ess, all of the cases discussed indicate that the
mani festation of, or, at the |least, a clear delineation of
an individual’s power over enployees is an inportant and
telling factor in the “economc reality” test. Owanershinp,
or a stake in a conpany, is insufficient to establish that
an individual is an “enployer” w thout some involvenent in
t he conpany’ s enpl oynent of the enpl oyees.

1. Catsimatidis as “enpl oyer”

“Using this ‘economc reality’ test, we nust decide
whether [Catsimatidis] is an enpl oyer under the FLSA.” See
RSR, 172 F.3d at 140. |Is there “evidence show ng his
authority over managenent, supervision, and oversight of

[Gistede’s] affairs in general,” see id., as well as
evi dence under the Carter framework or any other factors
that reflect Catsimatidis’s exercise of direct control over

the plaintiff enployees?
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a. Catsimatidis’s overall authority

Catsimatidis is the chairman, president, and CEO of
Gistede’s Foods, Inc. Joint App’'x 1016.° He does not
report to anyone else at Gistede’s. 1d. at 1794.

Catsimatidis personally owns the building in which

Gistede’s headquarters is located. Id. at 1789-90. Hi's

office is in that building, shared with Charles Criscuol o,

Gistede’s COO 1d. at 1793-94. Catisimatidis was “usual ly

there for part of the day, at least [four] days a week.”

ld. at 1334. The human resources and payrol | departnent

| ocated in the sanme building. Id. at 1794-5. Regarding
duties, Catsimatidis testified: “I do the banking. | do
real estate. | do the financial. . . . | conme up with

concepts for merchandising. . . . I'mthere every day if

there is a problem” including problens with buildings,
problens with the “Departnment of Consumer Affairs,

governnental relations,” and “[p]roblens wth vendors,

rel ationships with vendors, it takes up nost of the tine.

Id. at 1800-01.

*Al t hough Catsimatidis’s and ot her enpl oyees’ functions
within Gistede’'s appear to have shifted during the | engthy
pendency of this lawsuit, all references are to the period
rel evant to the case.
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A series of subordinate nanagers reported to
Catsimatidis but did not appear to have an extensive anpunt
of interaction wwth him Catsinmatidis spoke to Criscuolo
every day because they shared an office. |d. at 1797.
Catsimatidis testifed that Vice President Gall o Bal seca
“runs operations” and was “in the stores every day,” and
that the district managers reported to Bal seca. 1d. at
1796. Bal seca reported to Criscuolo, but Catsimatidis
rarely spoke directly to Balseca. 1d. at 1794, 1797.
Catsimatidis testified that the conpany’s director of
security “reports to the chief operating officer on a day-
to-day basis, but if there is sonething he thinks |I should
know about, he would call and tell nme.” 1d. at 1809.
Catsimatidis occasionally sat in on nerchandi sing and
operations neetings. |d. at 1799.

Catsimatidis stayed apprised of how Gistede’s was
doing, reviewing the overall profit and | oss statenents as
well as the “sales to purchases” statenents of particul ar
stores. He received “weekly gross margin reports from all
t he perishabl e departnments” and “a conprehensive P[rofit]
and L[oss] report on a quarterly basis” that he studied in

depth and soneti nes used to nmake general recomrendati ons.
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Id. at 1849. As Executive Director of Human Resources and
Asset Protection Renee Flores stated, “if there is a store
that buys nore than they sell, and it’s a consistent thing,
he may say, ‘You know what, you m ght want to take a | ook at
that, because they' re buying nore than they' re selling.’”
| d. at 1450-51.

Catsimatidis testified that he made “big picture”
“mer chandi si ng decisions, like do we, for the next six
nont hs, push Coca-Col a or push Pepsi-Col a?” and “the
deci si ons on having pharmacies in the stores.” I1d. at 1815.
He testified that after making this sort of decision, he
would tell Criscuolo or “yell it out when they have the
[ merchandi sing neeting]” in their shared office. 1d. at
1816. He mght also “yell out to go out and do nore sales.”
ld. at 1817.

In general, enployees agreed, as Executive Vice
Presi dent Robert Zorn testified, that Catsimatidis “has
what ever privileges an owner of a conpany has” to “nake
ultimte decisions as to how the conpany is run,” and that
there was “no reason to believe that if he chose to nake a
deci si on anybody there has the power to override him”

ld. at 1329. They also agreed that Catsimtidis has the
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power to “shut down a store” or “sell a store if he felt
that was the appropriate thing to do.” 1d. at 1370.°

b. | nvol vement with stores

Al t hough Catsimatidis did not exercise manageri al
control in stores on the day-to-day |evel of a manager, the
evi dence denonstrates that he exercised influence in
specific stores on nultiple occasions. For exanple, he nade
suggestions regardi ng how products are di splayed in stores.
In general, he testified that he focused on “driv[ing]
sales, driv[ing] product, get[ting] nore sales out of the
stores” through techni qgues such as “buying a Coca-Col a at
[the] right price, and [] put[ting] it on a front end

di splay at the right price.” 1d. at 1819.

®At oral argunent and in its witten decision, the district
court placed substantial reliance on an affidavit that
Catsimatidis submtted in a separate |awsuit, a trademark action
brought by Trader Joe’s Conpany after it found out about a
Gistede’s plan to re-open a forner Gistede’s store under the
name “Gistede’s Trader John’s.” The district court enphasized
that the affidavit, which discussed the process by which
Catsimatidis had come up with the idea, indicated that
Catsimatidis has the power to “set prices for goods offered for
sale,” “select the decor for the stores,” and “control any
store’s signage and advertising.” Torres II1l, 2011 W. 4571792,
at *1. Although the parties dispute the significance and
adm ssibility of the affidavit, it is not necessary to our
decision. The affidavit indicates that Catsimatidis had the
power to open a new store that was generally intended to offer
“iItems at prices materially |lower than conparable itens in our
other Gistede[’]s stores.” Joint App’'x 3752. This only
underscores the inplication of the evidence we have al ready
di scussed: that Catsimatidis possessed the ability to contro
Gistede’ s operations at a high |evel.
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Catsimatidis testified specifically that “when [ he]
used to go around the stores, [he] used to make coments to

t he store nmanagers about displays,” telling them for
exanple, “if you put up this product, you might sell $100 a
week.” Id. at 1828. He would nake visits to “five or ten”
stores on Saturday nornings, staying about ten minutes in
each one. 1d. He referred to these as “just [] goodw ||
visit[s], nerchandising, sales, what are we doing right,
what are we doi ng wong, what can we do better.” 1d. at
1831-32. His deposition also contained the foll ow ng
exchange:

Q Wy did you want to visit every store?

A: To check the nerchandi sing.

Q Can’t the store managers take care of that
t hensel ves?

A If the store managers did it perfectly, then |
woul dn’t have to visit the stores.

Q But you have a level of trust in the store managers,
right?

A: You hope so, yes.

Q Wiy do you think it was necessary for the president
of the conpany to go around to all these stores?

A: For the sane reason Sam Walton went and visited his
st ores.

Q What reason is that?
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A: You just get a better feeling for merchandi sing. Sam
Wal ton was a great nerchandi ser.

Q On the Saturday norning visits to the stores, what

did you do?

A | wal ked in, introduced nyself to the manager, nost
of them!| knew, and just we would tal k about
merchandising. | would say is this selling, is this
not selling, are you m ssing any products that you

t hi nk you should have? And | would — | felt |I would
get input from store managers on nerchandi si ng

probl ens.

Id. at 1829- 30.

Catsimatidis woul d al so address problens that occurred
i n individual stores. For exanple, he testified that if a
vendor called himand said there was a problem *“[n]aybe
t hat he was supposed to have a display and not have a

di spl ay,” he would not get involved personally but would
refer the issue to Criscuolo. 1d. at 1827. Catsimatidis
testified that “if a store didn’t look clean, or if it was
very cluttered, [he] would nake the comment about it

to the store manager, and then follow up and say it to
[Criscuolo].” 1d. at 1831. On one occasion, he went to a
store and was “annoyed” that a type of fish he tried to buy
was not in stock, so he “sent an e-mail to the neat

director, copy to his boss, . . . sent one to the store

manager, and sent one to the district nmanager.” |d. at
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1882. Catsimatidis commented that the emails were his
attenpt to “bring[] it to their attention that the
departnent | ooked bad” and that he “woul d hope the
supervi sor or the nmerchandisers would fix it.” I1d. at 1883.
Additionally, Catsimatidis testified that the conpany’s

system autonmatically forwards himcopies of any consumner

conpl ai nts, which he then forwards by email “to the
responsi ble parties . . . with a cooment of ‘Wat the hell
i s happening?’ ” 1d. at 1821. For exanple, he m ght forward

a conpl aint about a store being dirty, and he sent a

conpl ai nt about lids not fitting coffee cups to the del

director. 1d. He testified, “I figured if they think I
know about the problem they’ |l work harder towards fi xing
it.” 1d. at 1822. Wen asked why this was, he said, “I

guess they want to keep the boss happy, and I want to keep
t he consuners happy,” and that “one of my jobs is how to get
the consuners in our stores, and how to keep themin our
stores.” |d. at 1823. He has directed simlar conplaints
to store nmanagers. |d. at 1825.

Mtchell Moore, a fornmer store manager, testified that
Catsimatidis asked himto get involved with a “reset” at a

particular store, nmeaning an effort to “change the store
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around, nove itens around the store, allocation, bring in
new itens.” |d. at 1418. Moore also testified that
Catsimatidis, while wal king through a store, m ght “want ne
to change a display around or to make it fuller or to put a
different variety in there,” or to “put signs on certain
itens, give thema good deal on it” if he wanted More to
“push a particular item” |Id. at 1421-22. Zorn said that
he had seen Catsimatidis go to stores for grand openi ngs or
reopeni ngs, “wal k up and down the aisles . . . ask[]

guesti ons about — you know, he sees a product that is new
and asks, you know — you know, who we buy that from and, you

know, comments on the store decor,” although Zorn noted that
Catsimatidis was “there nore in a PR capacity than a
managenent type capacity.” 1d. at 1352-53.

C. The Carter factors

The first elenent of the Carter test considers whether
t he individual defendant “had the power to hire and fire
enpl oyees.” Barfield, 537 F.3d at 142 (quotation marks
omtted). The evidence denonstrates that Catsimatidis
possesses, but rarely exercises, the power to hire or fire

anyone he chooses. He testified, “I guess | can fire the

people that directly report to ne,” which he said would
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I ncl ude “only maybe four or five” enployees such as the COO
and CFO.  Joint App’'x 1863. He testified in 2005 that he
could not renenber having fired anyone in five or six years.
ld. at 1862. In RSR, we enphasized that the hiring and
firing of “individuals who were in charge of [the plaintiff
enpl oyees] is a strong indication of control.” RSR, 172
F.3d at 140.

Zorn testified that Catsimatidis had hired himand
“obvi ously woul d” have the authority to hire and fire
ot hers, “but he doesn’t get involved in that.” Joint App’ x
1338. For exanple, when Zorn was “involved in letting go
| ong-time enpl oyees for various reasons,” he |et
Catsimatidis know “as a courtesy” and fired the enpl oyees
even if Catsimatidis “wasn’t happy about it.” Id. at 1343.
On one occasi on when both Zorn and Catsimatidis interviewed
a potential manager, Catsimatidis “was in favor of it but he
| eft the decision to” Zorn. 1d. at 1342. Catsimatidis
pronot ed Deborah Clusan fromdirector of payroll to director
of payroll and human resources. 1d. at 476. He pronoted
Moore to store nmanager from ni ght manager. Mbore testified
that Catsimatidis “cane to speak with ne, asked ne what ny

background was, . . . and then the next day the vice

40



10

11

12

13

14

15

16

17

18

19

20

21

22

president called ne, and told ne that | would be starting in
the Store 504 the next day.” |d. at 1412, 1415. Mbore,
| i ke other enpl oyees, indicated that he “view ed] M.
Catsimatidis as [his] boss” and that Catsimatidis would have
the power to fire a store enployee. 1d. at 1425-26.

The second Carter factor asks whether the individual
def endant “supervised and controll ed enpl oyee work schedul es
or conditions of enploynent.” Barfield, 537 F.3d at 142
(quotation marks omtted). Plaintiffs overstate the
i nportance of the two pieces of evidence on which they rely
for this factor. Although they state in their brief that
Catsimatidis said he “has handl ed conplaints from Gistede's
wor kers’ uni on representatives ‘every week for as long as |

could remenber,’” Appellees’ Br. at 39, this

m scharacterizes Catsinmatidis’'s testinony; he stated that he
had not been personally involved in union negotiations or

di scussi ons of problens, see Joint App x 1802-03, 1812,

1876. Plaintiffs also assert that Catsinmatidis “authorized
an application for wage subsidies and tax credits on behal f
of Gristede’s enployees.” Appellees’ Br. at 39. The

evidence reflects only that Catsimatidis signed the

application for tax credits to which Gistede’s was entitled
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for enploying people “comng off of Social Services, off of
wel fare.” Joint App’'x at 482-83. Moreover, plaintiffs do
not indicate howthis affected their “work schedul es or
conditions of enploynent.” Although Catsimatidis’s

I nvol venment in the conpany and the stores as di scussed above
denonstrates sone exercise of operational control, it does
not appear to relate closely to this factor of the

Carter test.

The third factor asks whether the individual defendant
“determ ned the rate and net hod of paynent.” Barfield, 537
F.3d at 142 (quotation marks omtted). The district court
and plaintiffs enphasize the fact that Catsimatidis’s
el ectronic signature appears on paychecks. This — like all
factors — is not dispositive. See Gay, 673 F.3d at 354.
Nonet hel ess, we held in RSR that “[t]he key question is
whet her [the defendant] had the authority to sign paychecks
t hroughout the rel evant period, and he did.” RSR, 172 F. 3d
at 140.

RSR al so focused on the fact that the defendant

“controlled the conpany financially.” 1d. It is clear that
Catsimatidis possessed a simlar degree of control. He
testified that he keeps track of “payroll” as “a line item
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on accounting” and “a part of profit and |oss,” to know what
percentage of Gistede s sales and expenses payroll

conpri ses, but he does not get involved wth individua

sal aries or schedules. Joint App’' x at 1834-35. Although he
did not speak to his managers “about people getting paid,”
id. at 1834, he knew that enpl oyees were paid on tine

“[ b] ecause the unions would have cone down on us real hard”
If there was a problem 1d. at 1852. Catsimatidis

expl ained that he mght also | earn about a problem“[i]f |
wal ked down the aisle, and the enpl oyee saw ne, they m ght
conplain,” although the official procedure for such
conpl ai nts involved the enpl oyees’ union and store nmanager.
ld. at 1866-67. Catsimatidis set up a neeting between

| oner -1 evel managers and an outside payroll conpany, id. at
1452-53, and al t hough he did not know specifically “if
George Santiago in the store got a paycheck that week,” his
“rules are if sonebody works, they get paid,” id. at 469.
The district court also noted that Catsimatidis stated “in
open Court in this proceeding that he could shut down the
busi ness, decl are bankruptcy, as well as provide the
personal signature necessary for a bank letter of credit to

be issued in favor of Gistede’s,” Torres IIl, 2011 W
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4571792, at *1, which further denonstrates the kind of
financial control enphasized in RSR

The fourth Carter factor asks whether the individual
def endant “mai ntai ned enpl oynent records.” Barfield, 537
F.3d at 142 (quotation marks omtted). Plaintiffs offer
only that “Catsimatidis works in the sane office where
enpl oynent records are kept” and pronoted the payrol
director, Appellees’ Br. at 41, essentially admtting that
Catsimatidis did not neet this factor. |In sum the evidence
— much of it Catsimatidis’s own testinony — indicates that
Catsimatidis neets the first and third Carter factors.

d. Totality of the circunstances

There is no question that Gistede’s was the
plaintiffs’ enployer, and no question that Catsimatidis had
functional control over the enterprise as a whole. Hi's
i nvol venent in the conpany’s daily operations nerits far
nore than the synbolic or cerenonial characterization he
urges us to apply. Unlike the defendant in Wrtz, who
visited his conpany’'s facilities only a few tines a year,
Catsimatidis was active in running Gistede's, including
contact with individual stores, enployees, vendors, and

custonmers. Catsimatidis dealt with customer conplaints, in-
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store displays and nerchandi sing, and the pronotion of store
personnel. That he may have done so “only occasionally”
does not nean that these actions are irrelevant, see RSR

172 F.3d at 139, especially when considered in the context
of his overall control of the conpany.

Al t hough there is no evidence that he was responsible
for the FLSA violations — or that he ever directly managed
or otherwise interacted with the plaintiffs in this case —
Catsimatidis satisfied two of the Carter factors in ways
that we particularly enphasized in RSR the hiring of
manageri al enpl oyees, and overall financial control of the
conpany. See id. at 136-37, 140 (finding that the
I ndi vi dual defendant “exercised financial control over the
conpany” and “frequently” gave instructions to subordinate
managers); see also Donovan v. GimHotel Co., 747 F.2d 966,

972 (5th Gr. 1984) (noting that the individual defendant

was t he top man in a hotel conpany who “held [the

hotel s’] purse-strings and guided their policies” and that
the hotels “speaking pragmatically, . . . functioned for the
profit of his famly”). This involvenent neant that
Catsimati di s possessed, and exercised, “operational control”

over the plaintiffs’ enploynent in nmuch nore than a *but-
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”

for” sense. Hi s decisions affected not only Gistede’s
bottom Iline but individual stores, and the personnel and
products therein.

W recogni ze that the facts here make for a cl ose case,
but we are guided by the principles behind the Iiquidated
damages provision of the FLSA in resolving the inpact of the
totality of the circunstances descri bed herein. The Suprene
Court has noted that “liquidated damages as aut horized by
the FLSA are not penalties but rather conpensatory danages
‘“for the retention of a workman’s pay which might result in
damages too obscure and difficult of proof for estimate

ot her than by |iquidated damages. Republic Franklin Ins.
Co. v. Albermarle County Sch. Bd., 670 F.3d 563, 568 (4th
Cr. 2012) (quoting Brooklyn Sav. Bank v. O Neil, 324 U.S.
697, 707 (1945)); see also Marshall v. Brunner, 668 F.2d
748, 753 (3d Cir. 1982) (noting that |iquidated damges “are
conpensatory, not punitive in nature”).

As counsel for am cus curiae the Secretary of Labor
expl ai ned at oral argunent, the purpose of the FLSA is not
to punish an enpl oyer but to renunerate aggrieved enpl oyees.

Considered in the context of the expansive interpretation

that courts have afforded the statute, this policy reasoning
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particularly counsels in favor of finding that Catsimtidis
was an “enployer” given the failure of the settlenent

bet ween the corporate defendants and the plaintiff

enpl oyees. Catsimatidis was not personally responsible for
the FLSA violations that led to this |awsuit, but he
nonet hel ess profited fromthem And although the Gistede’s
Super mar ket s busi ness entity appears to have been | arger

t han ot her busi nesses discussed in the cases that have

consi dered this question, the conpany was not so large as to
render Catsimatidis’s involvenent a |legal fiction. The
conpany is not public. |Its stores, in which Catsimatidis
actively exercised his influence, are all in the New York
City netropolitan area, as are the conpany headquarters,
where he worked alnost daily. In sum as the district court
concluded, “it is pellucidly clear that he is the one person
who is in charge of the corporate defendant.”’ Torres I|I1I,

2011 W 4571792, at *3.

The district court’s decision indirectly referenced
statenents nmade by Catsimatidis in open court at a hearing on the
settlement agreenent to the effect that he was “here to speak for
1, 700 enpl oyees that [sic] their jobs . . . on the line,” that he
“represent[ed] the 1,700 current enployees,” and that he was
“their enployer.” Joint App x 3594-95. W do not, of course,
afford these statenents wei ght as | egal conclusions, but they are
telling.
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Al t hough we nust be m ndful, when considering an
i ndi vi dual defendant, to ascertain that the individual was
engaged in the cul pable conpany’s affairs to a degree that
it islogical to find himliable to plaintiff enployees, we
conclude that this standard has been net here.
Catsimatidis’s actions and responsibilities — particularly
as denonstrated by his active exercise of overall contro
over the conpany, his ultimate responsibility for the
plaintiffs’ wages, his supervision of managerial enpl oyees,
and his actions in individual stores — denonstrate that he
was an “enpl oyer” for purposes of the FLSA
[11. New Yor k Labor Law

The NYLL defines “enployer” as “any person
enpl oyi ng any individual in any occupation, industry, trade,
busi ness or service” or “any individual . . . acting as
enpl oyer.” N'Y. Lab. Law. 88 190(3), 651(6). The
definition of “enployed” under the NYLL is that a person is
“permtted or suffered to work.” Id. 8 2(7).

The district court granted partial summary judgnent in
plaintiffs’ favor on their NYLL clains, but neither its oral
nor its witten decision contained any substantive

di scussion of the issue. Plaintiffs assert that the tests
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for “enployer” status are the sane under the FLSA and the
NYLL, but this question has not been answered by the New
York Court of Appeals. Defendants respond that corporate
of ficers cannot be held |iable under the NYLL sinply by
virtue of their status, but plaintiffs are arguing that
Catsimatidis should be held Iiable “not as [a] corporate
officer[] or shareholder[], but as [an] enployer[].” See
Chu Chung v. New Silver Palace Rest., Inc., 272 F. Supp. 2d
314, 318 (S.D.N.Y. 2003).

Plaintiffs also contend in their response brief that
“there is no need to also establish [Catsimatidis’ s] status
as an enpl oyer under state | aw’ because the settl enent
agreenment establishes that he will be personally liable “‘if
the Court holds John Catsimatidis to be an
enpl oyer’ —period.” Appellees’ Br. at 41-42 (quoting
Settlenment Agreenent 8 3.1(H)). Defendants do not respond
tothis in their reply brief.

In light of the possible disagreenent between the
parties regarding the need for us to decide this issue of
state law, and particularly in light of the absence of
di scussion of the issue in the district court’s decision, we

vacate the grant of summary judgnment in plaintiffs’ favor on
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the NYLL clainms and remand to the district court. The case
wWill return to the lower court in any event for a
determ nati on of damages in light of our holding today; in
the process, the parties and the district court may
determ ne (1) whether the NYLL question requires resolution,
and (2) what that resolution should be.
Concl usi on

W have exam ned all of Catsimatidis’s argunents on
appeal and find themto be without nerit. For the foregoing
reasons, the judgnment of the district court granting parti al
summary judgnment in favor of plaintiffs is AFFI RVED I N PART,

VACATED | N PART, AND REMANDED.
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